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KEY POINTS OF THIS BRIEFING 
 
• the Legal Profession and Legal Aid (Scotland) Bill makes provision for changes to the 

system of legal aid in Scotland and represents the first stage of a programme to improve the 
delivery of all forms of publicly funded legal assistance, provided by both lawyers and non-
lawyers 

 
• the operation of the legal aid system in Scotland is governed by the Legal Aid (Scotland) Act 

1986 (c 47) (‘the 1986 Act’) and is administered by the Scottish Legal Aid Board 
(‘SLAB’).There are three main types of legal aid in Scotland:  

 
• Advice and Assistance (‘A & A’): this makes it possible to obtain initial legal advice from 

a solicitor, (or where appropriate, from counsel) on any matter of Scots law (civil or 
criminal) 

 
• Civil Legal Aid: a form of legal aid that provides for representation by a solicitor or 

counsel in civil proceedings before designated Scottish courts and tribunals, including 
proceedings in the House of Lords on appeal from the Court of Session 

 
• Criminal Legal Aid: this pays for legal representation of the accused person by a 

solicitor or counsel in criminal proceedings in courts including the High Court, sheriff 
courts and the district courts. It can be further divided into summary Criminal Legal Aid 
and solemn Criminal Legal Aid, depending on whether the accused is being prosecuted 
under summary or solemn procedure (which, in turn, depends on the seriousness of the 
offence)  

 
• the Bill was preceded by the Strategic Review of the Delivery of Legal Aid, Advice and 

Information (‘the Strategic Review’), published by the Scottish Executive in 2003, followed in 
2005 by a consultation paper entitled ‘Advice for All: Publicly Funded Legal Assistance in 
Scotland – the Way Forward’ (‘Advice for All’) 

 
• two of the five short to medium term proposals identified in Advice for All (which were to be 

brought in by regulatory or administrative change or a bill in this parliamentary session) 
appear in the Bill as introduced (at section 44 and section 45 respectively) 

 
• section 44 of the Bill repeals the provisions of the 1986 Act which provide that applications 

for Criminal Legal Aid in solemn proceedings are made to the court, and transfers the power 
to grant Criminal Legal Aid in such proceedings to SLAB. This proposal received majority 
support on consultation (58%). However, a related proposal to reform the financial eligibility 
criteria to qualify for Criminal Legal Aid also received majority support on consultation (69%) 
but does not appear in the Bill 

 
• section 45 of the Bill amends the 1986 Act enabling SLAB for the first time to make 

payments out of the legal aid fund to non-legally qualified individuals and bodies in certain 
categories of A & A. The general principle of funding non-lawyers received the support of the 
vast majority on consultation (81%). However, the Strategic Review did not support this as 
the main method of funding advice provision by non-lawyers, preferring grant funding. The 
Executive is committed to looking again at this issue “in the second stage of the programme 
of improvements” (Policy Memorandum, para 59)  

http://www.scottish.parliament.uk/business/bills/56-legalProfession/b56s2-introd.pdf
http://www.slab.org.uk/
http://www.scotland.gov.uk/library5/justice/srlam-00.asp
http://www.scotland.gov.uk/library5/justice/srlam-00.asp
http://www.scotland.gov.uk/Publications/2005/06/16153135/31366
http://www.scotland.gov.uk/Publications/2005/06/16153135/31366
http://www.scotland.gov.uk/Publications/2005/06/16153135/31366
http://www.slab.org.uk/
http://www.slab.org.uk/
http://www.scotland.gov.uk/library5/justice/srlam-00.asp
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INTRODUCTION 
The Legal Profession and Legal Aid (Scotland) Bill, introduced in the Scottish Parliament on 1 
March 2006, stems from two distinct strands of Scottish Executive policy development. Firstly, 
the Bill contains proposals intended to improve the system for the handling of complaints 
against legal practitioners in Scotland. Secondly, it contains proposals relating to legal aid which 
represent the first stage of a programme to improve the delivery of all forms of publicly funded 
legal assistance, provided by both lawyers and non-lawyers. This briefing considers the main 
proposals relating to legal aid in the Bill (contained in sections 44 and 45 respectively). A 
separate SPICe briefing considers the proposals in the Bill relating to complaints handling. 

A SYSTEM OF PUBLICLY FUNDED LEGAL ADVICE AND INFORMATION 
The Bill contains proposals relating to civil and criminal legal aid. However, this section of the 
briefing attempts to place the Bill’s proposals in the wider context of the current system in 
Scotland of publicly funded legal advice and assistance (which includes legal aid). 

CRIMINAL MATTERS 
Where people get assistance from a solicitor in relation to criminal matters and this is supported 
through public funding in the vast majority of cases this will be provided by solicitors in private 
practice and funded by the criminal legal aid system administered by the Scottish Legal Aid 
Board (SLAB) (outlined in more detail below).  
 
However, the introduction of the Public Defence Solicitor’s Office (PDSO) has created the 
beginnings of an alternative method for the delivery of criminal legal assistance. Solicitors 
employed by the PDSO are salaried employees of SLAB. 

CIVIL MATTERS 
In relation to legal advice and information on civil matters for the less well off members of the 
community, the picture is somewhat different. As well as advice from solicitors in private 
practice funded by the civil legal aid system administered by SLAB (see further below), there is 
a great variety of other types of legal advice provider, including the police, trade unions, local 
authority departments, housing associations, insurance companies, advice agencies, welfare 
rights and trading standards officers, law centres, voluntary organisations and interest groups, 
social workers and court staff. Research tells us that the most common sources of advice are 
solicitors and Citizens Advice Bureaux (Genn and Paterson 2001; Scottish Executive 2004h, 
paras 6–7, 10–11). 

FUNDING ARRANGEMENTS 
Major funding bodies of publicly funded legal advice and information are local authorities, SLAB 
and central government. Of those, local authorities are the principal funders of the voluntary 
advice sector, as well as being significant providers of advice services themselves. SLAB 
almost exclusively funds advice provision through private practice solicitors. 
 
Central government funding (of voluntary sector provision or for specific initiatives in local 
authorities) is less prominent, but does involve a number of UK Government Departments (such 
as DTI, who provide funding for, for example, Citizens Advice Scotland). The Scottish Executive 
also provides funding for advice provision, through several Departments (Scottish Executive 
2004h, paras 102–104). 

http://www.scottish.parliament.uk/business/bills/56-legalProfession/b56s2-introd.pdf
http://www.slab.org.uk/
http://www.slab.org.uk/
http://www.slab.org.uk/pdso/pdso_history.htm
http://www.slab.org.uk/
http://www.slab.org.uk/
http://www.scotland.gov.uk/Publications/2004/10/20161/45790
http://www.slab.org.uk/
http://www.slab.org.uk/
http://www.cas.org.uk/
http://www.scotland.gov.uk/Publications/2004/10/20161/45790
http://www.scotland.gov.uk/Publications/2004/10/20161/45790
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RECENT POLICY DEVELOPMENTS 
The Scottish Executive has been considering the provision of publicly funded legal advice and 
information (in relation to both civil and criminal matters) for a number of years and has 
published a number of lengthy policy documents and research findings in the area. For a full 
summary of its work in this area (and the work of SLAB) see the attached Annex to this paper. 
 
Most recently, in 2003, a Strategic Review of the Delivery of Legal Aid, Advice and Information 
(‘the Strategic Review’) was undertaken by a team comprising representatives of the Scottish 
Executive Justice Department and SLAB. The report (Scottish Executive 2004i) (and summary 
(Scottish Executive 2004j)) of the Review, making recommendations to Scottish Ministers and 
SLAB, was published in October 2004.   
 
Key findings of the Strategic Review were (Scottish Executive 2004j): 
 
• a strategic and coordinated approach: there needs to be a more strategic and 

coordinated approach to planning and delivery of overall provision of publicly funded legal 
assistance 

 
• coordination of legal advice services: there is a need to take forward the better integration 

and coordination of legal advice services by solicitors (funded through legal aid) on the one 
hand and non-legally qualified advisers (funded from other public sources) on the other 

 
• planned changes to justice system: the development of publicly funded legal assistance 

needs to be taken forward in conjunction with the planned changes in the justice system, 
rather than in isolation, given the influence and impact of each upon the other 

 
• enhanced role for SLAB: there needs to be an enhanced role for SLAB to help deliver a 

better coordinated and more flexible and responsive system 
 
The specific findings of the Strategic Review in relation to legal aid are outlined later in this 
briefing. 
 
In June 2005, the Scottish Executive (2005a) published a consultation paper, ‘Advice for All: 
Publicly Funded Legal Assistance in Scotland? The Way Forward – a Consultation’ (‘Advice for 
All’). It divided its proposals into: 
 
• short and medium term proposals: requiring administrative or regulatory change, or 

amendment to existing primary legislation (with a bill intended for introduction in the Scottish 
Parliament in the current parliamentary session) 

 
•  longer term proposals: requiring a new and fundamentally different legislative framework, 

which would need to be considered in the next parliamentary session. The main long term 
proposal is for the creation of a national body to co-ordinate publicly funded legal advice 
and information provision (Scottish Executive 2005a, p 3 and Table 1)  

 
Two of the five short to medium term proposals in Advice for All (Scottish Executive 2005a) 
appear in the Bill (at sections 44 and 45). 

 

http://www.slab.org.uk/
http://www.scotland.gov.uk/library5/justice/srlam-00.asp
http://www.slab.org.uk/
http://www.scotland.gov.uk/library5/justice/srlam.pdf
http://www.scotland.gov.uk/library5/justice/srlas.pdf
http://www.slab.org.uk/
http://www.scotland.gov.uk/Publications/2004/11/20182/45886
http://www.slab.org.uk/
http://www.scotland.gov.uk/Publications/2004/11/20182/45886
http://www.scotland.gov.uk/Publications/2005/06/16153135/31366
http://www.scotland.gov.uk/Publications/2005/06/16153135/31366
http://www.scotland.gov.uk/Publications/2005/06/16153135/31366
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THE SYSTEM OF LEGAL AID IN SCOTLAND 
The operation of the legal aid system in Scotland is governed by the Legal Aid (Scotland) Act 
1986 (c 47) (‘the 1986 Act’).There are currently five types of legal aid in Scotland: 
 
• Advice and Assistance (including in certain circumstances ‘Assistance by Way of 

Representation’ or ‘ABWOR’) 
• Civil Legal Aid 
• Criminal Legal Aid 
• Children’s Legal Aid 
• Legal aid for proceedings for contempt of court 
 
The first three listed are the most relevant for the purposes of the Bill and further details in 
relation to them are provided below. 

ADVICE AND ASSISTANCE 
Advice and Assistance (‘A & A’) makes it possible to obtain initial legal advice from a solicitor, or 
where appropriate, from counsel, “on any matter of Scots law” (Scottish Executive 2004h, para 
19) (see the 1986 Act, section 6(1) for the full definition of A & A). 
 
A & A is therefore available on a wide range of civil matters to include marriage, debt, 
employment and injury, as well as for criminal matters. A & A does not cover a solicitor 
representing his or her client in court or at a tribunal (Scottish Executive 2004h, para 19). 
 
A & A is provided directly by solicitors, who carry out a simple financial eligibility assessment of 
the person’s weekly disposable income and disposable capital. The financial eligibility 
thresholds are prescribed and revised annually by regulations. For further details information on 
financial eligibility in relation to A & A see paras 21 – 28 of the Background Paper to the 
Strategic Review (Scottish Executive 2004h).  

ABWOR 
ABWOR is a form of A & A which allows a solicitor or counsel to represent a client in specified 
civil and criminal proceedings in certain courts and tribunals Scottish Executive 2004h, para 29). 
 
The basic definition of ABWOR is found in the relevant primary legislation (1986 Act, section 
6(1)) is wide enough to cover all types of proceedings in any court or tribunal at any level 
whether at first instance or on appeal. However, regulations currently limit the types of 
proceedings in which ABWOR is available (Advice and Assistance (ABWOR)(Scotland) 
Regulations 2003 (SSI 2003/179), regulations 3, 4 and 5) (Scottish Executive 2004h, para 30).  
 
Financial eligibility for ABWOR is generally the same as for A & A, and solicitors can directly 
provide ABWOR if they are satisfied that their client is eligible financially. Clients who are 
financially eligible for A & A are generally also financially eligible for ABWOR. For further details 
information on financial eligibility in relation to ABWOR see paras 33–37 of the Background 
Paper to the Strategic Review (Scottish Executive 2004h).  

 

 

http://www.scotland.gov.uk/Publications/2004/10/20161/45790
http://www.scotland.gov.uk/Publications/2004/10/20161/45790
http://www.scotland.gov.uk/Publications/2004/10/20161/45790
http://www.scotland.gov.uk/Publications/2004/10/20161/45790
http://www.scotland.gov.uk/Publications/2004/10/20161/45790
http://www.scotland.gov.uk/Publications/2004/10/20161/45790
http://www.scotland.gov.uk/Publications/2004/10/20161/45790
http://www.scotland.gov.uk/Publications/2004/10/20161/45790
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CIVIL LEGAL AID 

Scope 
Civil Legal Aid is essentially a form of legal aid that provides for representation by a solicitor or 
counsel in civil proceedings before designated Scottish courts and tribunals. This includes 
proceedings in the House of Lords on appeal from the Court of Session, proceedings before any 
person to whom a case is referred by one of the designated courts and appeals to the Social 
Security Commissioners (1986 Act, section 13(2) and schedule 2, Part I; Scottish Executive 
2004h, para 38). 
 
Civil Legal Aid is available for a wide range of proceedings subject to a small number of 
exclusions: it is not available for proceedings wholly or partly concerned with defamation, 
election petitions, simplified divorce applications in the Court of Session or sheriff court; small 
claims processes at first instance and petitions by a debtor for sequestration of his or her estate 
(1986 Act, schedule 2, Part II; Scottish Executive 2004h, para 39). Civil Legal Aid also does not 
cover representation before most tribunals although ABWOR has been extended to cover some 
tribunals (1986 Act, schedule 2, Part I; Advice and Assistance (ABWOR)(Scotland) Regulations 
2003 (SSI 2003/179), regulations 3, 4 and 5). Furthermore, it cannot be used easily to fund 
actions by groups of individuals or ‘test case’ litigation. 

Procedure 
Unlike A & A where the solicitor determines eligibility, Civil Legal Aid is only available on 
application to SLAB, which must assess each application against a number of tests (see below). 
To ensure that a solicitor can act to protect the client’s best interests in urgent situations, 
provision exists for a solicitor to act in certain circumstances before an application is determined 
by SLAB (Scottish Executive 2004h, para 40).  

Eligibility 
SLAB must consider whether applicants satisfy the following three tests (Scottish Executive 
2004h, para 42): 
 
• they must be financially eligible 
• they must have proven cause 
• it must be reasonable that they should receive legal aid 
 
The financial eligibility criteria for Civil Legal Aid are not the same as those for A & A. This 
assessment is more complex than that carried out done by solicitors for A & A, and may take 
several weeks, and sometimes longer, if the client’s financial affairs are particularly complicated 
or there is difficulty in obtaining all necessary information. 
 
A grant of civil legal aid may be subject to the payment of a contribution towards the costs of the 
case, depending on the client’s capital and disposable income (unlike A & A, where eligibility is 
assessed on the basis of weekly disposable income for the week immediately prior to the 
application being made). The financial eligibility thresholds are fixed and revised annually by 
regulations which must be approved by the Scottish Parliament.  
 
For more information on the tests for eligibility for Civil Legal Aid, including the tests for financial 
eligibility, see Background Paper to the Strategic Review (Scottish Executive 2004h), paras 42 – 
49. 

 

http://www.scotland.gov.uk/Publications/2004/10/20161/45790
http://www.scotland.gov.uk/Publications/2004/10/20161/45790
http://www.scotland.gov.uk/Publications/2004/10/20161/45790
http://www.slab.org.uk/
http://www.slab.org.uk/
http://www.scotland.gov.uk/Publications/2004/10/20161/45790
http://www.slab.org.uk/
http://www.scotland.gov.uk/Publications/2004/10/20161/45790
http://www.scotland.gov.uk/Publications/2004/10/20161/45790
http://www.scotland.gov.uk/Publications/2004/10/20161/45790
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Liability of a legally aided person at the end of the case 

Unsuccessful legally aided person 
If the legally aided person is unsuccessful in relation to his or her case, SLAB will pay the costs 
of the solicitor and the other expenses related to the case. The client has to pay their 
contribution as previously determined by SLAB (see above) (Scottish Executive 2004h, para 
53). 
 
As with a privately paying client, the court may order an unsuccessful legally aided person to 
pay his or her opponent’s expenses (costs). However, a legally aided person has a significant 
benefit which is not available to the privately paying client. The legally aided person may ask the 
court to reduce the sum due. This can result in costs being reduced to nil. This process is 
known as ‘modification’ of expenses. The court may only reduce the amount due after 
consideration of the legally aided person’s current financial circumstances (which might have 
changed since the time legal aid was granted) and his or her conduct in the case. 
 
Where there is modification of expenses, a successful non-legally aided opponent is left to meet 
some or all of their own costs. Where however this would cause severe financial hardship and 
the successful opponent was defending an action, they may be able to recover their costs from 
the Legal Aid Fund under section 19 of the 1986 Act (the test of ‘severe financial hardship’). 
 
If the court refuses to reduce the sum due the unsuccessful legally aided person is personally 
responsible for payment of the opponent’s expenses and cannot ask SLAB to pay those 
expenses for him or her (Scottish Executive 2004h, para 54). 

Successful legally aided person 
If Civil Legal Aid is granted and the assisted person wins the case SLAB will also pay the costs 
of the solicitor and other expenses related to the case such as court fees and expert opinions. 
However, and the implications of this are not always sufficiently understood, SLAB has a 
responsibility to recover the monies paid out for legal aid. To cover the costs of the case SLAB 
will use (Scottish Executive 2004h, para 55): 
 
• any costs paid by the opponent(s) 

 
• any contribution the legally aided person has to pay 
 
• if these first two methods are not enough to cover the costs, all or part of any money or 

property the applicant has won or managed to keep as a result of the case (around a third of 
the annual gross expenditure on Civil Legal Aid is recovered in this way) This is sometimes 
described as the ‘statutory charge’ or ‘statutary clawback’ 

CRIMINAL LEGAL AID 
Criminal Legal Aid pays for legal representation of the accused person by a solicitor or counsel 
in criminal proceedings in the High Court, sheriff courts, district courts and before the Judicial 
Committee of the Privy Council.  
 
Criminal proceedings are classified as summary or solemn. Summary proceedings are used for 
less serious crimes and are dealt with by a district court or sheriff sitting without a jury. Solemn 
proceedings are used for more serious crimes and are dealt with in the sheriff court or High 
Court. They may involve a jury trial. Criminal Legal Aid is not available in summary proceedings 

http://www.slab.org.uk/
http://www.slab.org.uk/
http://www.scotland.gov.uk/Publications/2004/10/20161/45790
http://www.slab.org.uk/
http://www.scotland.gov.uk/Publications/2004/10/20161/45790
http://www.slab.org.uk/
http://www.slab.org.uk/
http://www.slab.org.uk/
http://www.scotland.gov.uk/Publications/2004/10/20161/45790
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until the conclusion of the first diet at which the accused has tendered a plea of ‘not guilty’ (1986 
Act, section 21(1); Scottish Executive 2004h, para 57). 
 
Secondary legislation provides a list of proceedings in which Criminal Legal Aid is not available 
(Criminal Legal Aid (Scotland)(Prescribed Proceedings) Regulations 1997 (SI 1997/3069)). 
These proceedings are covered by ABWOR (see above). 

Eligibility for Criminal Legal Aid in summary proceedings 
In order to qualify for summary Criminal Legal Aid, SLAB must be satisfied that the accused or 
his or her family would suffer “undue hardship” (1986 Act, section 24(1)(a)) if the accused had to 
pay for his or her own defence and that it is in the “interests of justice” that the accused should 
receive Criminal Legal Aid (1986 Act, section 24(1)(b)). 
 
Although no fixed financial limits for Criminal Legal Aid are set down in the legislation, and no 
guidance has been issued, in practice SLAB refers to the Civil Legal Aid eligibility limits as an 
indicator of the ability of the accused to pay for their own defence (Scottish Executive 2004h, 
para 65). 
 
There are no contributions to be paid for Criminal Legal Aid. Therefore, once Criminal Legal Aid 
has been granted there is no cost to be paid by the accused. However, contributions are 
payable for A & A on criminal matters (as the same regime applies to civil and criminal A & A) 
(Scottish Executive 2004h, para 65). 
 
In determining whether it is in the “interests of justice” that legal aid be made available, SLAB 
must weigh a number of factors, as set out in section 24(3) of the 1986 Act. These factors 
include, for example: 
 
• the offence is such that if proved it is likely that the court would impose a sentence which 

would deprive the accused of his liberty or lead to loss of livelihood 
 

• the determination of the case may involve consideration of a substantial question of law, or 
of evidence of a complex or difficult nature 

 
These statutory factors do not exclude other factors being taken into account by SLAB. SLAB is 
required to look at the whole circumstances of the case, including the circumstances of the 
individual concerned and must make a balanced decision (Scottish Executive 2004h, para 67). 

Accused person charged under solemn procedure 
An accused person charged and brought before the sheriff or judge in a solemn case is 
automatically entitled to Criminal Legal Aid until a) his or her application for legal aid is 
determined by the court or b) she or he is given bail or placed in custody (1986 Act, section 
22(1)(b)(i)). 
 
Automatic legal aid, however, only covers the first stage of the case, so it is necessary for the 
accused person to apply for solemn Criminal Legal Aid straight away. It is important to note that 
the application has to be made to the court, not to SLAB. The court must be satisfied, after 
consideration of the accused person’s financial circumstances, that the expenses of the case 
cannot be met without “undue hardship” to him or her or his or her dependants (1986 Act, 
section 23(1)(b)). 
 

http://www.scotland.gov.uk/Publications/2004/10/20161/45790
http://www.slab.org.uk/
http://www.slab.org.uk/
http://www.scotland.gov.uk/Resource/Doc/26350/0025005.pdf
http://www.scotland.gov.uk/Resource/Doc/26350/0025005.pdf
http://www.slab.org.uk/
http://www.slab.org.uk/
http://www.slab.org.uk/
http://www.scotland.gov.uk/Resource/Doc/26350/0025005.pdf
http://www.slab.org.uk/
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The fact that the accused is charged under solemn procedure means that the seriousness of the 
charge and the impact of a possible conviction are assumed, and a separate interests of justice 
test is not applied by the court. 

THE STRATEGIC REVIEW AND LEGAL AID 
In relation to legal aid the Strategic Review (Scottish Executive 2004j) identified the following as 
key issues for reform: 
 
• supply of solicitors: uncertainty over whether there are sufficient solicitors in the private 

sector willing to take on legal aid work (see chapter 8 of the Strategic Review) 
 
• financial support of agencies staffed by non-lawyers: how to financially support these 

agencies to ensure they can make an important contribution to the delivery of publicly 
funded advice and information, in particular – should they have access to A & A on a case 
by case basis, or should they be grant funded? (see paras 5.36–5.39 and 5.112–5.121 of 
the Strategic Review)  

 
• complexity of legal aid legislation: see chapter 11 of the Strategic Review1 

 
• financial eligibility tests in civil legal assistance: in A & A for civil matters, ABWOR and 

Civil Legal Aid the concern is that the financial eligibility tests are too restrictive – access to 
justice is arguably only available for those either poor enough to quality for legal aid or rich 
enough to fund their own actions; the tests are also not consistent between the different 
types of legal aid (see paras 5.123 onwards in the Strategic Review) 
 

• scope of civil legal assistance: whether the scope of the type of proceedings qualifying for 
ABWOR and Civil Legal Aid should be broadened  (see paras 4.60 onwards and para 5.193 
onwards in the Strategic Review) 
 

• several issues in A & A: whether there is a disproportionate administrative burden for 
practitioners, whether controls on expenditure should be tightened and whether the purpose 
of A & A should be clarified (see paras 5.87 onwards in the Strategic Review. Note also that 
a separate Consultation on Reform of Civil Advice and Assistance (Scottish Executive 
2004k) was carried out in 2004 – see the Appendix for more details) 

‘ADVICE FOR ALL’ CONSULTATION 
As mentioned above, in its consultation paper, Advice for All, (Scottish Executive 2005a) that 
followed the Strategic Review (Scottish Executive 2004j), the Executive divided its proposals 
into short and medium term and longer term. The short and medium term proposals either 
would require administrative or regulatory change or amendment to existing primary legislation 
(with a Bill intended for introduction in the Scottish Parliament in the current Parliamentary 
Session). The longer term proposals would require a new and fundamentally different 
legislative framework, which would need to be considered in the next Parliamentary Session 
(Scottish Executive 2005a, p 3). 
 
The main proposals are summarised below: 

                                            
1 Not chapter 13 as referred to at several points in the text of the Strategic Review. 

http://www.scotland.gov.uk/Publications/2004/11/20182/45886
http://www.scotland.gov.uk/Publications/2004/11/20182/45886
http://www.scotland.gov.uk/library5/justice/srlam-00.asp
http://www.scotland.gov.uk/Publications/2004/11/20182/45886
http://www.scotland.gov.uk/Publications/2004/11/20182/45886
http://www.scotland.gov.uk/Publications/2004/11/20182/45886
http://www.scotland.gov.uk/Publications/2004/11/20182/45886
http://www.scotland.gov.uk/consultations/justice/pcacrc-00.asp
http://www.scotland.gov.uk/Publications/2005/06/16153135/31366
http://www.scotland.gov.uk/library5/justice/srlam-00.asp
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Table: Table summarising proposed changes to publicly funded legal assistance in Scotland 
(adapted from Scottish Executive 2005a, p 3 and Table 1) 
 
 

Civil publicly funded legal assistance 
 (‘civil PFLA’) 

 

 
Criminal publicly funded legal assistance 

(‘criminal PFLA’) 

 
Proposals for change – short to medium term: 
 
• improving provision: make specific provision 

to give SLAB additional powers to improve the 
delivery of civil PFLA and to secure provision 
by a range of methods including grant funding 
provision by non-lawyers (see further below 
under ‘Proposals in the Bill’) 

 
• ‘severe hardship’ test: relax the ‘severe 

hardship’ test (1986 Act, section 19) relating to 
the concept of ‘modification of expenses’ which 
is possible for a legally aided but unsuccessful 
party in a court case (see above) 

 

 
Proposals for change – short to medium term: 
 
• improving provision: give SLAB more flexible 

powers to secure and fund the provision of 
criminal PFLA, including the greater use of the 
PDSO (Public Defence Solicitors’ Office) where 
necessary and appropriate 

 
• solemn Criminal Legal Aid: transfer the 

granting of solemn Criminal Legal Aid from the 
courts to SLAB (see further below under 
‘Proposals in the Bill’) 

 
• new financial eligibility criteria: introduce 

clear and fixed financial eligibility criteria for all 
criminal legal aid (including criminal A & A and 
ABWOR) 

 
 
Proposals for change – longer term: 
 
• national co-ordinating body: establish a 

national co-ordinating body for both civil and 
criminal PFLA 

 
• extending financial eligibility: consider the 

introduction of extended, tapered financial 
eligibility for all civil legal aid (ie A & A, ABWOR 
and Civil Legal Aid) 

 
 

 
Proposals for change – longer term:  
 
•  national co-ordinating body: establish a 

national co-ordinating body for both civil and 
criminal PFLA 

 
• means tested contributions: consider 

introduction of means tested contributions in 
criminal PFLA (ie the legally aided individual 
may have to make a contribution to the costs of 
the case, depending on his or her financial 
situation) 

 
 
Two out of the five short to medium term proposals in Advice for All (Scottish Executive 2005a) 
appear in the Bill (at sections 44 and 45 respectively). These are considered in more detail 
below. 

 

 

 

http://www.slab.org.uk/
http://www.slab.org.uk/
http://www.slab.org.uk/
http://www.scotland.gov.uk/Publications/2005/06/16153135/31366
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PROPOSALS IN THE BILL 

GRANTING OF LEGAL AID IN SOLEMN CASES 

Section 44 of the Bill 
Section 44 of the Bill repeals the provisions of the 1986 Act which provide that applications for 
Criminal Legal Aid in solemn proceedings are made to the court and transfers the power to 
grant Criminal Legal Aid in such proceedings to SLAB.  
 
Section 44 does not change the criteria currently used by the court for determining applications 
for solemn Criminal Legal Aid. It provides that SLAB can only make Criminal Legal Aid available 
to a person being prosecuted under solemn procedure if it is satisfied, after consideration of the 
person’s financial circumstances, that the expenses of the case cannot be met without undue 
hardship to the person or his or her dependants. 

What the Strategic Review said 
The Strategic Review considered the issue of the role of the court in granting solemn Criminal 
Legal Aid (Scottish Executive 2004j, paras 6.25–6.33; 7.43–7.46) and stated: 
 

“The test of undue hardship applied by the courts in solemn legal aid is essentially the 
same as that applied by SLAB in summary cases. However, there does not appear to be 
any guidance available to sheriffs and judges as to how to apply the test, nor is it known 
how many applications are refused on the basis of means. This lack of information 
makes it difficult to assess how the test is applied. As such, there is inadequate evidence 
at present as to how the courts apply the test, how this might vary between courts or how 
it may differ from the approach taken by SLAB.  
 
However, it is contrary to our general principles of consistency and transparency that 
there should be scope for the same test to be applied differently by SLAB on the one 
hand and the courts on the other. We are also concerned that the present arrangements 
commit the Board to making payment of fess and outlays in cases where there is no 
control over the assessment process. This is of particular concern in solemn cases where 
the cost of a case may be high. This concern is exacerbated by SLAB’s lack of power in 
the event of an applicant having been found to have made a false disclosure of income or 
capital. Any withdrawal of solemn legal aid is entirely in the hands of the court” 
 

(Scottish Executive 2004j, paras 6.25–6.26) 
 
The Strategic Review acknowledged SLAB’s experience of assessing financial eligibility for 
legal aid and recommended the transfer of power to grant solemn Criminal Legal Aid from the 
courts to SLAB (as provided for in section 44 of the Bill) (Scottish Executive 2004j, paras 6.27, 
6.30 and 7.45). Furthermore, it recommended that, in order to deal effectively with fraud risk, 
SLAB should also have the power to terminate grants of solemn Criminal Legal Aid where 
appropriate and recover costs from the applicant where there has been a false disclosure of 
means (Scottish Executive 2004j, para 6.30). This recommendation does not appear in the Bill 
but the Executive states in the Policy Memorandum to the Bill that it intends that it will be 
implemented by secondary legislation (Policy Memorandum to the Bill, para 50). 

 

 

http://www.slab.org.uk/
http://www.slab.org.uk/
http://www.scotland.gov.uk/library5/justice/srlam-07.asp
http://www.scotland.gov.uk/library5/justice/srlam-07.asp
http://www.slab.org.uk/
http://www.slab.org.uk/
http://www.slab.org.uk/
http://www.scottish.parliament.uk/business/bills/56-legalProfession/b56s2-introd-pm.pdf
http://www.scottish.parliament.uk/business/bills/56-legalProfession/b56s2-introd-pm.pdf
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What Advice for All said 
Advice for All asked consultees whether they are agreed with the transfer of responsibility for 
granting solemn Criminal Legal Aid to SLAB (Scottish Executive 2005a, question 34(a)).  
 
It also noted that if such a transfer of responsibility were to take place, further thought would 
need to be given to the basis on which SLAB would assess ‘undue hardship’. It commented: 
 

“On one hand, there are arguments in favour of a degree of equity between those 
applying for civil and criminal legal assistance. On the other, it could be argued that the 
seriousness of the position of a person facing solemn criminal charges would justify a 
more inclusive approach. On balance, we consider that specific financial eligibility criteria 
should be introduced for solemn criminal legal aid. It would follow that such criteria 
should also be introduced for summary criminal legal aid” 
 

(Scottish Executive 2005a, para 2.36) 
 

Advice for All sought consultees’ views on this recommendation (Scottish Executive 2005a, 
question 36(a)). 

 Responses to the Advice for All consultation 

Whether there should be a transfer of power from the courts to SLAB 
The majority (58%) view was opposed to the transfer of responsibility for granting criminal legal 
aid in solemn cases from the courts to SLAB. However, this overall picture masked a difference 
between respondent sectors, with a clear majority (77%) of legal bodies opposing the proposal 
compared with a slight majority (55%) of other respondents favouring this transfer of 
responsibility. 
 
A common argument in favour of transferring responsibility for granting legal aid in solemn 
cases from courts to SLAB was that this would promote a consistency of approach. The 
likelihood of delays in proceedings was disputed with others recommending that a fast-track 
process be established by SLAB to deal with applications speedily. One view was that, under 
SLAB's control, the detection and prevention of fraudulent applications would be easier. 
However, the expertise of courts in assessing financial circumstances and eligibility was 
strongly defended by many of those opposing the proposed transfer of responsibility with the 
view that the ability of sheriffs and judges could surely not be called into question on this issue. 
 
Another recurring theme was that the proposal would result in delays in solemn proceedings 
which would be unacceptable in the context of serious cases. One respondent considered that 
what they foresaw as inevitable delays would undermine the Scottish Executive's reforms of the 
solemn criminal justice system and potentially compromise the preparation of the defence, 
possibly leading to miscarriages of justice. Others considered that the current system worked 
well and there did not appear to be any compelling evidence to suggest change was necessary. 
A few consultees disagreed that the transfer of responsibility would lead to greater consistency 
in decision-making, or that it would lead to greater openness, as it would result in decisions on 
eligibility being taken in private rather than in public as at present (Scottish Executive 2006c, 
para 12.4 and Table 32). 

Whether there should be specific financial eligibility criteria for all Criminal Legal Aid 

The majority (69%) view was in favour of specific financial eligibility criteria applying across all 
Criminal Legal Aid. Further interpretation of the responses to this question was hampered, 

http://www.scotland.gov.uk/library5/justice/srlam-00.asp
http://www.slab.org.uk/
http://www.slab.org.uk/
http://www.scotland.gov.uk/Publications/2005/06/16153135/31366
http://www.slab.org.uk/
http://www.slab.org.uk/
http://www.slab.org.uk/
http://www.slab.org.uk/
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however, by uncertainty over whether those who indicated their opposition to the proposal were 
basing this view on their lack of support of the idea of uniform criteria across criminal legal aid, 
or indeed, lack of consistency of approach across civil and criminal procedures (Scottish 
Executive 2006c, para 12.8). 

FUNDING OF NON-LEGALLY QUALIFIED ADVISERS 

Section 45 of the Bill 
Currently A & A may only be provided by a solicitor or, where appropriate, by counsel. Section 
45 of the Bill amends the 1986 Act enabling SLAB to make payments out of the legal aid fund to 
non- legally qualified individuals and bodies in certain categories of A & A. 
 
Section 45(6) provides for a register of advisers to be established and maintained by SLAB. 
This will consist of non-legally qualified persons and organisations who are approved by SLAB 
to provide A & A. Section 45(6) also enables regulations to be made which specify the category 
of circumstances in which a registered adviser may provide A & A. The regulations may be 
made for different categories of cases and for different purposes. 

What the Strategic Review said 
The Strategic Review, after “detailed analysis” came out in favour of legal aid funding being 
extended to non-lawyers but not, generally, through the same case-by-case funding regime (ie 
A & A) as solicitors (Scottish Executive 2004j, paras 5.115 – 5.116). 
 
It stated: 
 

 “Our primary reason for reaching this conclusion relates to our recommendation above 
(…) that local authorities should retain primary responsibility for the planning, funding 
and/or provision of local non-lawyer services. It appears to us that the grant funding 
mechanisms in place in this regard are the most appropriate way of funding generalist 
advice provision (…) We would observe (…) that most non-lawyer agencies are not used 
to working on a case-by-case funding basis and that to do so would require a major 
change in practice, as well as policy for some (particularly in relation to means testing)” 
 

(Scottish Executive 2004j, paras 5.116 and 5.121) 
 
Thus the Strategic Review was in favour of legal aid funds being used to support the provision 
of specialist services (ie services in one particular area of law, such as social welfare law) by 
non-lawyers, just not through the case by case funding approach.  The Review’s favoured 
approach was that the specialists would be grant-funded, or based on contracts or employed 
directly by SLAB.  
 
The Strategic Review did however see some “limited” scope for some specialist services (where 
the non-lawyer may be the best placed adviser in a given subject area) to be funded on a case-
by-case basis, particularly where, for example, demand is unlikely to be sufficient to make grant 
funding feasible (Scottish Executive 2004j, paras 5.117 and 5.120). The Policy Memorandum to 
Bill states that it is this recommendation to which section 45 of the Bill gives effect (para 60). 
 
The Policy Memorandum to the Bill states that the issue of grant funding for agencies staffed by 
non-lawyers “will be considered for implementation in the second stage of the programme of 
improvements” (para 59). 

http://www.slab.org.uk/
http://www.slab.org.uk/
http://www.slab.org.uk/
http://www.scotland.gov.uk/library5/justice/srlam-00.asp
http://www.scotland.gov.uk/library5/justice/srlam-00.asp
http://www.scotland.gov.uk/library5/justice/srlam-00.asp
http://www.scottish.parliament.uk/business/bills/56-legalProfession/b56s2-introd-pm.pdf
http://www.scottish.parliament.uk/business/bills/56-legalProfession/b56s2-introd-pm.pdf
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What Advice for All said 
Advice for All addressed the question of funding provision for non-legally qualified advisers 
(Scottish Executive 2005a, paras 1.55–1.57). In its main section on the issue it did not specify 
the method by which funding should be delivered referring only to the need for funding to 
strengthen the supply of advice provision and asking consultees whether, in the short to 
medium term, SLAB should have the power to fund non-lawyers (question 11). However, in the 
summary of the main proposals in the consultation document, the Scottish Executive did refer 
specifically to grant funding provision by non-lawyers in the short to medium term (Scottish 
Executive 2005a, Table 1). This ambiguity about what specifically was being proposed (ie grant 
funding or case-by-case funding) may limit the usefulness of the consultation responses. 

Responses to Advice for All consultation 

Quantification of views 

Overall, the vast majority (81%) of those who provided a view was in favour of SLAB being able 
to fund provision by non-legally qualified advisers as well as solicitors and advocates. However, 
this overwhelming support masked differences between respondent sectors, with the strength of 
support from non-legal bodies and individuals far greater (93%) than that expressed by legal 
bodies (57%) (Scottish Executive 2006c, para 7.1). 

Views in Favour of SLAB Funding Provision by Non-Legally Qualified Providers
A recurring comment was that non-legally qualified practitioners were already making a 
significant contribution to the delivery of legal advice and would continue to have much to offer. 
Others considered that the proposal would give consumers more choice of providers, and could 
better serve the needs of specific groups such as asylum seekers and refugees. It was argued 
that there seemed to be no justification not to go down this route and that the proposal should 
be implemented sooner rather than later. One consultee specifically proposed that SLAB be 
given powers to enter into contracts or grant funding arrangements with non-legal agencies. 
 
Some consultees stressed that the key issue should be the quality of provision and not 
necessarily the source of advice. Many respondents agreed that the scheme should be 
underpinned by a robust system of quality assurance and accreditation of the non-legal advisers 
involved. 
 
One beneficial by-product of the proposal was identified as helping voluntary organisations to 
employ dedicated staff to deliver advice. Another consultee suggested that the scheme be 
piloted to establish best practice and helpful benchmarking. 
 
Several respondents expressed cautious support for the proposal provided that certain features 
were in place. These included the provision of additional funds to pay for the scheme; clear 
definitions of what is meant by ‘non-legally qualified’ to help to make the scheme transparent; 
clear categorisation of the type of advice which will be covered under the proposals eg money 
advice, neighbour disputes; and clear attribution of roles and responsibilities of the parties 
concerned. 
 
Another view was that the scheme should not be aimed at promoting a cheaper alternative to 
using a solicitor. One consultee argued that any non-legally qualified advice provider should 
work under the wing of a qualified practitioner (Scottish Executive 2006c, 7.1.1). 

http://www.scotland.gov.uk/Publications/2006/03/01092050/16
http://www.slab.org.uk/
http://www.slab.org.uk/
http://www.slab.org.uk/
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Views against SLAB Funding Provision by Non-Legally Qualified Providers
Of the few respondents who opposed the proposal, two argued that non-legally qualified 
providers were not equipped to provide legal advice. One expressed their view thus: 
 

“Legal advice should be provided by lawyers who are qualified, insured and vigorously 
regulated” 

 
One respondent who was unsure about whether or not to support the proposal, raised the 
question of what recourse service users would have under the proposals to complain about the 
advice they had received (Scottish Executive 2006c, para 7.1.2). 

Responses to Justice 2’s call for evidence 
The Scottish Consumer Council in their response to the Justice 2 Committee’s call for evidence 
on the Bill expressed their disappointment that the scope of section 45 is limited to extending A 
& A to non-lawyers as opposed to giving SLAB power to award grant funding to agencies 
staffed by non-lawyers. It commented: 
 

“(…) as currently drafted, section 45 will have only minimal impact on the provision of 
publicly funded legal assistance. While it may be utilised by law centres and private 
practice solicitors who employ paralegals or non-solicitor advisers, we do not believe that 
most advice agencies will take advantage of the provisions. Firstly, they would introduce 
considerable bureaucracy, as a form would need to be filled in for every client. Most 
advice agencies are not geared up to operate on a case-by-case basis, as they are 
largely grant funded at present. 
 
Secondly, the provisions would require agencies to means test clients. Many advice 
agencies, most notably citizens’ advice bureaux, offer their services free at the point of 
delivery. Some agencies are opposed to means testing as a matter of principle” (Scottish 
Consumer Council 2006, p 7) 
 

The views expressed above should not be treated as representative of the views of all those 
who may respond to Justice 2’s consultation (and whose responses are not available at the time 
of writing). 
 

http://www.scotconsumer.org.uk/
http://www.scottish.parliament.uk/business/committees/justice2/index.htm
http://www.scottish.parliament.uk/business/bills/56-legalProfession/b56s2-introd.pdf
http://www.slab.org.uk/
http://www.scotconsumer.org.uk/publications/evidence/documents/evid03_legalaid.pdf
http://www.scotconsumer.org.uk/publications/evidence/documents/evid03_legalaid.pdf
http://www.scottish.parliament.uk/business/committees/justice2/index.htm
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ANNEX: SUMMARY OF RECENT POLICY DEVELOPMENTS IN SCOTLAND 
RELATING TO PUBLICLY FUNDED ADVICE AND INFORMATION 

WORKING GROUP REPORT 2001 
In October 2001 a Working Group set up by the Scottish Executive (2001) published its report, 
‘Review of Legal Information and Advice Provision in Scotland’, on the development of a 
community legal service (‘CLS’) in Scotland.  It is intended that the CLS should be a joined-up 
quality assured network of legal advice and information. The Working Group’s recommended 
that there should be: 
 
• a quality assurance scheme in place to protect the advice users 
 
• a co-ordinating body overseeing the work of the CLS 
 
• a phase of development work by the Scottish Executive 

DEVELOPMENT WORK BY THE SCOTTISH EXECUTIVE 
The Scottish Executive’s subsequent programme of development work comprised the following 
elements: 

A Programme of Research 
A report (Scottish Executive 2003a) (see also the summary research findings (Scottish 
Executive 2003b)) was published in October 2003 following a review of: 
 
• outreach services and remote delivery: the available evidence on the use of internet 

accessible services, telephone helplines and outreach and remote delivery of services 
generally 

 
• contracting: the use of ‘contracting’ in England and Wales, ie the system where advice 

providers (including both solicitors and advice centres) can enter into contracts with the 
Legal Services Commission (which replaced the Legal Aid Board in England and Wales) to 
provide a service in relation to a specified number of legal cases 

Pilot Partnerships 
Four pilot partnerships, run between May 2003 and April 2004, aimed to bring together funders, 
service providers (eg advice centres and solicitors) and the users of legal services in particular 
areas.  It was intended that these should ensure better co-ordination and better referral 
mechanisms, whilst working within existing staffing and funding arrangements. 
 
Three of these pilots were geographical (based in Fife, Edinburgh and Argyll & Bute).  The 
remaining pilot was ‘thematic’, considering the legal advice needs of people with a disability, 
and was established in co-operation with the Disability Rights Commission. 
 
The Executive carried out a review of the prevalence of legal problems in the pilot partnership 
areas (see above) and one further area (Glasgow West), as well as a review of the current 
availability of legal services in these areas.  Its findings were published in May 2004 (Scottish 
Executive 2004a; Scottish Executive 2004b; Scottish Executive 2004c; Scottish Executive 
2004d; Scottish Executive 2004f; Scottish Executive 2004g) along with research findings 

http://www.scotland.gov.uk/library3/law/rlia-00.asp
http://www.scotland.gov.uk/cru/resfinds/lais-00.asp
http://www.scotland.gov.uk/cru/resfinds/lsf40-00.asp
http://www.scotland.gov.uk/cru/resfinds/lsf49-00.asp
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(Scottish Executive 2004e) on the views of those participating in the pilot partnerships as to the 
structure, appropriateness and potential contribution of the pilot partnerships. 

Other Relevant Projects 
Two other groups of projects have fed into the Scottish Executive’s current policy on legal 
advice and information.  An outline of each is provided below: 

Part V Projects 
Part V of the Legal Aid (Scotland) Act 1986 (c 47) empowers SLAB to employ solicitors to work 
in partnership with local advice giving organisations.  Using additional funding from the Scottish 
Executive, SLAB set up four pilot projects under Part V of the 1986 Act.  These came into 
operation between January and April 2002.  Their purpose is to evaluate different methods of 
improving access to justice. 
 
The partnerships are with Citizen’s Advice Bureaux in Inverness and Moray; with advice 
providers in West Lothian; with ‘Streetwork’ (supporting rough sleepers and young people) in 
Edinburgh; and with the Ethnic Minorities Law Centre and Castlemilk Law Centre in Glasgow. 
 
An evaluation of phase one of the pilots showed positive results and indicated that the pilots 
were successful on the whole. Ministers have agreed to continue the funding for a further three 
years from April 2005. Arrangements are currently underway to set up the second phase of 
pilots.  

In-court Advice 
In-court advice services are funded by the Scottish Executive at the sheriff courts in the 
following locations: (a) Edinburgh; (b) Airdrie; (c) Aberdeen; (d) Hamilton; (e) Dundee; and (f) 
Kilmarnock. In addition to these pilots, the Executive also funds the Homelessness Advice Desk 
in Paisley Sheriff Court, which is run by Paisley Law Centre. 
 
These services enable unassisted litigants and other court users to access free and 
independent legal and other advice in certain types of court case (including rent arrears and 
eviction cases). 
 
An evaluation of the first phase of the pilots has shown that the pilots are meeting their aims and 
that demand for the service is high. Ministers have decided that funding should be continued for 
a further three years until March 2009. 

THE PUBLIC DEFENCE SOLICITORS’ OFFICE (PDSO) 
The Public Defence Solicitors’ Office (PDSO) in Edinburgh opened in October 1998 after a five 
year pilot scheme to compare the provision of criminal legal assistance by private solicitors with 
solicitors employed by SLAB. Two further offices are now operational in Glasgow and 
Inverness. 
 
The PDSO provides criminal legal assistance on the same basis as solicitors in private practice. 
If the person is financially eligible, the PDSO solicitor will be able to offer A & A, and/or prepare 
an application for summary Criminal Legal Aid and submit this to SLAB. If SLAB grants legal 
aid, the PDSO solicitor will act for the client under the normal rules of professional conduct. 
However, SLAB will not pay the PDSO’s solicitors on a case by case basis as these solicitors 
already receive a salary directly from SLAB. 
 

http://www.slab.org.uk/
http://www.slab.org.uk/
http://www.slab.org.uk/
http://www.slab.org.uk/
http://www.slab.org.uk/
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The pilot scheme was independently evaluated and a report was made to the Scottish 
Parliament in October 2001 (three years into the pilot). New research on the effectiveness of the 
scheme is planned for reporting in 2008. 

STRATEGIC REVIEW OF LEGAL AID, ADVICE AND INFORMATION 
In October 2003 the Scottish Executive announced a Strategic Review of Legal Aid, Advice and 
Information, which linked future policy development on legal advice and information with the 
modernisation of legal aid.  This Review was carried out by a team from the Scottish Executive 
Justice Department and SLAB. 
 
The report (Scottish Executive 2004i) and summary (Scottish Executive 2004j) of the Review, 
making recommendations to Scottish Ministers and SLAB, was published in October 2004.   
 
Key findings of the Strategic Review were: 
 
• a strategic and coordinated approach: there needs to be a more strategic and 

coordinated approach to planning and delivery of overall provision of publicly funded legal 
assistance 

 
• coordination of legal advice services: there is a need to take forward the better integration 

and coordination of legal advice services by solicitors (funded through legal aid) on the one 
hand and non-legally qualified advisers (funded from other public sources) on the other 

 
• planned changes to justice system: the development of publicly funded legal assistance 

needs to be taken forward in conjunction with the planned changes in the justice system, 
rather than in isolation, given the influence and impact of each upon the other 

 
• enhanced role for SLAB: there needs to be an enhanced role for SLAB to help deliver a 

better coordinated and more flexible and responsive system 

REVIEW OF SUMMARY CRIMINAL LEGAL ASSISTANCE 
In March 2005 SLAB (2005) published its Proposals for the Review of Summary Legal 
Assistance. The key proposal is that there should be a single integrated system for publicly 
funded legal assistance in summary cases which provides advice, assistance and 
representation. 

REFORM OF CIVIL A & A 

In December 2004 the Scottish Executive published a consultation paper (Scottish Executive 
2004k) on the reform of civil A & A which was developed by the Tripartite Consultation Group of 
SLAB, the Law Society of Scotland and the Scottish Executive. 
 
The proposals represent the first step in creating a separation between civil and criminal A & A 
which the Executive views as: “crucial in the longer term for enabling the development of 
consistent, coherent and co-ordinated systems for civil PFLA [ie publicly funded legal 
assistance] on the one hand and criminal PFLA on the other” (Scottish Executive 2005a, para 
1.53). In particular, the proposals aim to reduce the inconsistencies that exist between Civil 
Legal Aid and A & A in, for example, the financial assessment of the eligibility of an individual for 
legal aid and the contributions to costs that a legally aided individual might have to make under 
each system. Other proposed changes include the introduction of a tiered system of 

http://www.scotland.gov.uk/cru/kd01/purple/pdso-00.asp
http://www.scotland.gov.uk/library5/justice/srlam.pdf
http://www.scotland.gov.uk/library5/justice/srlas.pdf
http://www.slab.org.uk/
http://www.scotland.gov.uk/library5/justice/srlam-00.asp
http://www.slab.org.uk/
http://www.slab.org.uk/about_us/consultation/summary_criminal/CLA_review_report_march2005.pdf
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remuneration for the adviser, including an increased rate for all substantive A & A work (Scottish 
Executive 2005a, para 1.53).  In June 2005, the Executive stated: “Work is now underway to 
implement the changes over the coming months, in the light of the responses to the 
consultation” (Scottish Executive 2005a, para 1.53). 

‘ADVICE FOR ALL’ CONSULTATION 
In June 2005, the Scottish Executive (2005a) published a consultation paper, ‘Advice for All: 
Publicly Funded Legal Assistance in Scotland? The Way Forward – a Consultation’, the 
responses to which (Scottish Executive 2005b) and various associated documents (Scottish 
Executive 2006c; Scottish Executive 2006d and Scottish Executive 2006e) are now available. 
 
The Executive divided its proposals into: 
 
• short and medium term proposals: requiring administrative or regulatory change, or 

amendment to existing primary legislation (with a Bill intended for introduction in the 
Scottish Parliament in the current Parliamentary Session) 

 
•  longer term proposals: requiring a new and fundamentally different legislative framework, 

which would need to be considered in the next Parliamentary Session. The main long term 
proposal is for the creation of a national body to co-ordinate publicly funded legal advice 
and information provision (Scottish Executive 2005a, p 3 and Table 1)  

LEGAL PROFESSION AND LEGAL AID (SCOTLAND) BILL 
The Legal Profession and Legal Aid (Scotland) Bill was introduced to the Scottish Parliament on 
1 March 2006. Two of the five short to medium term proposals in Advice for All (Scottish 
Executive 2005a) appear in the Bill. These are: 
 
• the transfer of power from the court to SLAB to consider applications for Criminal Legal Aid 

in solemn proceedings (section 44) 
 
• the creation of a new power for SLAB to make payments out of the legal aid fund to non-

legally qualified individuals and bodies in certain categories of A & A (section 45) 
 

 

http://www.scotland.gov.uk/Topics/Justice/Civil/17822/reformcaa/reformresponses
http://www.scotland.gov.uk/Publications/2005/06/16153135/31366
http://www.scotland.gov.uk/Publications/2005/06/16153135/31366
http://www.scotland.gov.uk/Publications/2005/10/13123548/35491
http://www.scottish.parliament.uk/business/bills/56-legalProfession/b56s2-introd.pdf
http://www.scotland.gov.uk/Publications/2005/06/16153135/31366
http://www.slab.org.uk/
http://www.slab.org.uk/
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